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To: The Commission
-.-,~. - _.••• - .... ' ••_-~~.- .•• '-~•• _-_.- -.----.--~----..~- '_._ ••.~--_.•_-----_. - P' •• _~.

JOINT COMMENTS 011' THE
N8Rl'B CAROLINA AND VIRGINIA

ASIOCIA'I1ONS 011' BROADCASTERS

The North Carolina AaIociationofBroadcasters ("NCAB") and the Virginia Association of

Broedc:astms C'VAB") (collectively, "the Associations"), by and through their undersigned counsel

and pursuant to Section 1.415 ofthc Commission's roles, 47 C.P.R. § 1.415, respectfully submit

the following comments in response to the Commission's Order and Notigo of Pro.IJoaed Rph~

Makina (the "NPRMj, 11 FCC Red 5154 (1996)1 in the above--referenced docket.

1. INI&ODUCDON

NCAB is a voluntlry trIde association consistiDg of some 24 television and 131 radio

broadcast stations in North Carolina. VAB is a voluntary trade association consisting ofsome 22

television and 104 l'Idio stations in VqiDia. These comments lie filed jointly in response to the
'I 6;

Commission's Qtdor "'" bWisc Pmpwd Rule Mekjnr released on February 16, 1996 seeking

I 'J.1IeIe Joim Cc.'__ lie dIDeIy tIIed..- to _ Conniliioo.'s Order, relcucd
JUDe 26,"1'996, DA 96-1033, esta.bItIIdDs July 11, 1996 as the new fitiDg cJeadUne for
(.()j)DDMItI.
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colll1Del1t on several proposed revisions to the FCCs BED rule BDd policies (collectively. "the EEO

J:U1e").' The Associations respeetfuI1y submit these comznenU in older to support the Commission's

refbrm proposals and to sugest specific reYisi<ms to the EEO mle that are appropriate in light ofthe

e:x:perimces ofNorth Carolina and VU'giDia broadcasters.

It shouldbeempiIIsbJed at the outset that the Associatious IIIld theirconstituent members are

committed to equal opportunity p:iDcipIes BDd to 1Iae historic purposes ofthe EBO rule. Minorities

and women have served, and continue to serve,.wi1hdistin¢on on the Board ofDirectors of.the._

Associations. In furtbclanc:e oftbeir commi1ment to BEO. the Associations worlc closely with their

members to enhance the broadcast employment opportunities of minorities and women. For

example, the Associations maintain a job bank ofbroadcast employment opportunities which they

diuarrinete to interested minorities and women at job fairs and upon individual request. The

Associations have also sponsored PSAs to encourage minority participation in the broadcast

iDdustry. In addition, the Associations routinely send out newsletters and legal bulletins which

address BBO issues and sponsor workshops OD £EO matters at annual conventions and other

Nooethdess, the AaociatioDs believe that the present BBO role, while laudable in its intent,

bas become boaaed down by procechnJ. aDd record keeping~Which'elevate-form-over

subetance and which ignore practical.. teal world efforts to better the lives of individuals through

2 Theae CQID1DC!IIIIIl'e direeeed at modiftCllions which the Aaociatious believe should apply
- equB1ly to all televiIion _fIdio broB..... 1'be~ lItlMwr, IICkDowledge that
eo.are- 11M JjmjIed tile Co.-' ,i.'.cIIcnIc*l to ... itI-JmO-rtJ1e, • it exiIIIod OIl

$rpcIDblr 1, 1992, with .....1O...iIiaD~ S.Section 22(1) ofthe 1992 Cable
Act. 47 U.S.C. § 334. AccontiaIly, the~ recommendations focus on radio
broadcasters.

-2-
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traiDiDg and intemships. It is the experience ofdte Associations' members that the role bas led to

dislocations in recruitillg efI'orts which may be detrimental to the ovaall goal of encouraging

minority perticipItion in the broadcast industry and which result in overly burdensome

IMIministrativc and record bepiDg requirtmen1s. The admiDistrative and record keeping burden on

smaller broadcasters is especiaUy onerous and bears no relation to actual discriminatory conduct by

a perticulm' station. In fact, the etfect ofthc EBO's procedural requirements is that the more effort

a stBtion puts into complyiugwith the rule, the mme 1he station is mired ina quagmiIe ofpaperwodc.

To addras tbcsc concems, the As!ociatioDS propose that the EEO rule be amended to allow

sigDificantly expanded safe harbors for broadcesters. Specifically, the Associations believe that

broadcasters should qualify for an exemption from the BEO reporting and record keeping

requirements if (1) they employ twenty-five (25) or fewer full-time employees; (2) they are licensed

to communities which have an available labor force which is less 1han 10% minority; (3) they

plllticipete inqualifiedjob fairs or on-campus recruiting activities; or (4) they participate in qualified

internship or training programs. Additionally, the Associations believe that the record keeping

requift:ments with lespect to female applican1s and employees should be eliminated for all stations.

n. 1HE EXPBIUBNCE OF SMALLER BROADCAST STATIONS
IN COMPl,YJNQ WD'BlBE CUUBNT EBO lUJLE

'!be specific pmpoaIs ofNCAB BDd VAD mustbe viewed light ofthe recent experience of

its members in complying with the JeqUirements ofthe FCC's BEO rule. The recent experieDce of

-3-
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smaller' broadcast stations shows that the FCC's BEO nde, as it is currently enfo~ creates

~ distortions in the biriDa process by imposing enormous administrative and record keeping

bmdenswhich bearno relation to the broadcuter's iDdividual BED program. Moreover, the FCC's

emphasis OD "getting the riPt numberstl his debum,mud the hiring process and may have made

it ....., not eIIier, to attract qualified minority applicants to available broadcast positions.

A. 1)0 Cunwat ,gmt Killin.....'....Am Qyerly B!t1Jkmomc

complying with the administrative and record keeping requirements of the FCC's EEO rule. The

FCC in recent years bas repeatedly levied substantial forfeitures on broadcasters for failure to

generate and IIlIintain sufficient EBO records. As the BEO rule f't'canent1y enforced, broadcasters

must 1t1Bimain, at a minimmn, the fonowina infonnItion:

(1)

(2)

(3)

(4)

(5)

a list ofall referral sources utilized for each opening;

the ngnbcn ofndCrrals (broken down by race and sex) ftlOCivcd from
each Jdaral source;

the number ofapplicaDts (broken down by referral source, sex and
race) for each job opening;

the numberofintervie\wes (broken down by referral source, sex and
race) for eachjob opening; and

the DIme, race and sex of each new hire or promotion. This
iDfoIilNdkm JD1IIt bekept for eIIIiIe 1icIme1am. In the CMIIt that the
Conmriaion elects to 8Uthorize eiaht-yeer IiceDse terms in its
petMtiDa rule mMmB pmr-ina to implement the broadcast
pnwiIioas oltbe Telecomm1micatio Act of 1996, this burden will
only incIaIe.

3 For purpoIeI oftbele COIDJII'IJD. ".,.J1er" broeIbst statloas sb8I1 refer to broadcast
statiODS whiCh employ twmty-tive (25) or fewer fall-time employees.

-4-
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Moreover, in the event that a lieeDIe challenge is mounted, broadcasters must be able to

explain why a pm1icuJarbirlDg _ intaviewdc:cisim WIll made some five to eightyears ago! Thus,

broadcasters must DIIIke aDd keep nota reflecting all contacts with job applicants and interviewees.

In short, broadca!lters are well-advised to maintain each and every piece ofpaper generated for the

eatire liceme tenD in connection with a station's hiring and tiring decisions.

A v.nendous amount of time and effort is needed in older to generate and maintain the

requbed information. In particUlar, enormous resources are expended bysmaUer broadcastersin .

compiIiDg the necesRrY infutmation and producing the~ records. Ofcourse, the harsh irony

of the Commission's procedural requirements is that the amount of resources which have to be

BEO program.

The resources which small broedcuters must expend in attending to such paperworte: matters

is wholly out ofproportion to the benefits to be derived from them. In particular, in the present era

ofmultiple radio station ownenbip, this ihain on the resomces ofsmallerbroadcasters is particularly

acute. Smaller broadcasters are now forced to compete with the greater financial and manpower

l'CI01IrCeS-of"supcr duopoly" bn»dcast.statinns The drain on resources caused by the current EEO

rule further hampers the ability of smaller broadcasters to fairly compete with -the Imler station

operaticms and, in the cud, to serve the public.

B. BxcelliYe Focus on Paperwork IDd "0ettiDa1he Right Numbers"
Qm*e HiriwJlIawdme end lpedftsi.w

a job opea.iDs now tabs CODSiderably longer thIIl1 it did pdor 10 1he FCCs empbasJs OD EEO

-5-
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"efforts." The implementation of an approech to EEO which emphasizes procedure and record

keeping has created an orthodox hiring procedme which all broadcasters are required to follow. As

a result, itnow takes !DIllY member stations twice the amount oftime to get from the point of ajob

opening to a job hire than it did before the efforts based procedural requirements were fully

articullted.

This cookie cutter rqpdatory app1'08Ch-wbile correct in its attempt to focus on actual

naui1ment eft'oJts!llther than quo1aS-isnot"~"witJl ~JD~~mwhid1biriAg dcciIiODS __

are made in the real world. Oftentimes, hiring decisions are made under pressure to fill an opening

by a certain time or within a certain budget. For example, ifan on-air radio personality quits on

short notice to his or her employer, the broadcaster must replace 'that employee as quickly as

possible. Under these circumstInces, it may not be possible to follow the Commission's "orthodox"

hiring procedures, which include sending out notices to all recruiting sources, placing ads in the

newspaper and briDain& fiDalists in for intcrviews.4

Moreover, the fact that liceasees are required by the FCC to have a certain number of

minority and female applicants in1heirapplicant pools is becoming wen-known. The Associations'

manbers increuinglyare heering comments from potential minority applicants to the effect that they

do not want to apply forajobjust so the sbltion can have "better nUnibe.t&" ReCruitS"are WOndc:iiDg,

somewhat cynically, but per:baps in some cases accurately, ifthey are being courted just to make the

numbers come out right. Whether this perception bas buis or not with respect to a particular

.. 11UIcIaet not ......of~dultmiDadtilllad wamm:DD ....ried ftan o m.He..1o"'"
Malt IIlIticJnJ employ miDoritia ud,.....poIt ....... to otaiD iDput from their rmp1o)ws. So
it mIlO Joaaer true that there is all erclusive -old boY' netwoIk. The DeW 'network" includes women and
minot ities.

-6-
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employer, this peroeption on the pet ofpotential appliCllltS pollutes the entire process. Forcing

employers to focus on developiDa Matistical elida to eDSUJe the "rightnwnber" with respect to every

job opening beJitt1es all potential amdidatca andmabs the entire selection process suspect. It is the

experience of many of tbe AaociatiOll'S members that this is hurting rather than helping

broIdcuters' efforts to attrIct minority cimdidates to available broadcast positions.

m. IHBASSOQADONS' PROposAlS fOR MQDlFICADON OF nm BF1l RULE
."........ .._- ~, - •. 'C"'--' •..•.•

The ABaociations support the pranise of the FCCs NPRM, which is that substantial

relaxation oftile administrItive and m:ord keeping requiremems ofthe BEO rule is appropriate. In

~, the experiences oflID8I1erbroadcasters sbowtbat the cunent record keeping requirements

are wholly out ofproportion to the beDefits derived therefrom. The Associations recommend that

the Commission gmatly reduce the categories ofstations which are subject to the record keeping

requirements and authorize the use ofjob fairs or training and internship programs in lieu of the

current record keeping requircm.ents.

1be Aasociati.ons' specific l'eCXdUllteD'ktions are as follows:

A. Bxempdoa fIvm BEO RcportiDa IDd Reccri K.eepiDa Requirements
SbguId Be JMmdod to a B-krCI. ofBmedgqt SW'gm

In liabtoftile aperieDces ofits members in complying with the current BEO reporting and

record-kupiDg teqUinmeDts diIcuaed above, NCAB aDd VAB·advocate extending relieffrom the

BED reporting8Dd recmd keeping requirements to all broadcast stations with twenty-five (2S) or

-7-
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Practical experience bas revealed that the current record keeping requirement is too

buRtcmomefor smallerbroIdcast st:atDa Thecunmtexemptionfor stations with staffsizes ofless

than five full-time employees is so restrictive as to be noDlCDSiCll. Smaller stations have fewer

biriDg opportunities, IDd Iimi1ecl finlmcial, penonnel BDd time reaources available for admini~ve

ad reeord keeping requirements.

The~8 cum:nt record keeping -leqUinmeata are particula'ly in need ofrevision in light

of the rapidly chaDging 0'WDIIIIbip stndure of the broadcast industry•. Wrth the elimination of.

natioD8l ownership limits aDd the relaxation of local ownership limits brought on by the

Telecommunications Act of 1996, multiple station ownership in individual markets is now the

industry nonn.S

In light of these industry dIaDps, stations which have twenty-five or fewer full time

employees (mcluding employees of common1y-owned stations in the same marker) are now

CODIidered "small" stations. To reflect these cbanges,adoption ofa twenty-five employee or less

exemption standard would free smaller broadcasters from the administrative and record keeping

burdens ofthe current BED rule.

B. The Commillion Should BxpIDd the Labor Force Tbresbold and
Sbguld Ptnnit thou.QfAlmltjye labor Fgu;e MWUl!i!Jlmt:!

It has been the experience oflDIDy ofthe Associations' members that smaller broadcasters

located in MSAs may not actuII1ly rea:uit suca:ssfully from the entire MSA. For this !CIISOD, the

5 111= AIIoeiItioDIIIJIe11lat FCC PormI39S, 396A, ad 3961bou1d be reviled to
Ia.DIDl for iDdumy ass... n.ne ron. sboald allow COIIIIDOD1y oWDed aDd operated
ItIdoDn to report aD employees OIl tile II1IIC fOrm.

-8-
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~l!I!' n~-",: ,"ll ,,*, ...,,- -'''''f<;·w',,,,~,,,q,,,,,,,,,.It,-.~,,,c;'~IIf'If.l!J.flHfi' !'ll'C'-.

FCC's current focus on MSA labor force data miacharacterize the effective labor pool for many

Cum:atly. the FCC eYB1uIIIes requeD to use DOD-MSA labor force data using a three-part

test which evaluates the following elemems: (1) the distance of the station from the areas with

sipiftcant miDoritypopuIatioD; (2) die ditJiculty in commuting tiom those areas to the station; and

(3) the effectiveJaa ofprevious JeCnJi1mellt efforts directed at MSA miDority labor force.' Because

Ullda'1be current appI'OIICh saatiODS must satistI,_~.~ t:tfthis~ the result bas been that it
-._-.~-----------_._-~--~,----,._.__._-

is almost impossible for a broadcaster to utilize alternative labOr force data.

The Associations believe that the Commission should allow astation which satisfies any ODe

ofthe current three criteria to use alternative labor force data. The use ofaltemative data will allow....:, ..

broIdcastcn to be evaluated in their EBO efforts based on data which more accurately reflects the

actual labor force ftom which they can realistically attr8ct minority candidates.

In addition, the Associations believe tbat the five percent threshold for minority population

in 1he available labor force should be inaeascd to ten percent Under this approach, only stations

which have an available minority labor fmce of ten percent would be subject to the BEO record

keepiDa JeqUiremems. The Associations believe that ten peroent is a threshold level which ensures

the practical availability ofa miDority labor fon:e at a level which should subject broadcasters to the

current EBO record keeping and reporting JeqUiremems. Combined with the relaxation of the

alterDltive labor force staDd8rd dilCUllCd above, adjustment of the available minority labor force

tbrabold will ensure that ODly 1ho8e broIIdcasten in BJaS'With-subst8D.tW'numbers ofDiliiOrities in

-9-
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the available labor force are forced to comply with the current record keeping and reporting

requirements.

c. ~00 P...*' hpcJrdDa _ Record KeepiDa hquinments Should
Be CJrImId to~WIIi:it BIbIbHIb10M"'" II:IdTraining Prosrams or
Padn.. ia S' $ «bfnti=II.'V.Job Fain

While the previous points have dealt solely with smaller stations, the Associations also

boIievetbat all broadcasters, reprdless of size, should benefit from exemption fiom the EBO

repartiDg aDdmud keepiDa JeqUircmmts if1beypertieipate in qualificdjob fairs or intanship and _ .

1rainiDg progmms. Such pograms, unlike paperwork rules, may actuallY"help-re8lpeopleWho·are

interes1ed in broadcasting as a career. ACcon:IingIy, the Associations propose that the Commission

allow exemptions from current reporting and~~iDi'~ for stations' Which

implement approved internship and training programs which are geared towards minorities and

It is the experience ofmmy of1he Associations' members that a substantial impediment to

hiring minorities to broadcast positions is lack oftraining. AccordiDgIy, ODe proper focus ofBEO

efforts should be on training and CIRel' development ofminorities. Ifbroadcasters are willing to

develop aDd hnpIanmt such ptOji8W8, 1hey should beaefit ftom such efforts by an exemption from

existiDg record keepina and reporting requiranents.

Qualified intemsbip or training JK'OIl'IID8 should consist of the following elements:

(1) A S)'IteIMdc: proar-.... towards 1111: profeuioeal development ofpll'ticipents
in the ...... iDdustIy 'Wbich taeheB plrticipents basic stills MCeIIIry for
bmIdcut poIitioas and ..,....... experieoce aud trainina. UDder the
supcniaion oftrained aaployces; and

(2) The plOIIIl1l must last for a 1eatODe scboollellJJllter.

-10 -
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Recoguition ofsuch prosrams wiltleed to the implementation ofDeW and innovative programs and

will result in tangible, real world bcIlcfits for puticipmts.

D. All Bmadc....Should Be ExaDpted From ReportiDg
.........MIh '''IPS to Frana.

The Associations propote that women should be exempted as a class entirely with respect

of every availlble labor mmtct. 'I'h= are sutficicDt remedies outside of FCC rules for

discrimination against women. It is the eXjiiieiiceoTmany-ortlie-ASSOCiatioriS"'-ineiiiEm--diiif·-------------
... . " -'

women have made great strides in the broadcast industry, in all sizes of broadcast markets.

CimImstances have cbaDged such that women, as a group, are no longer disadvantaged with respect
1t;!ll~j'1:~ d;.i i(.'-i:, ~;itJl;tU'\.:'J~ k~t<·t"' ";'11;1\'., .. """'1" ti~:~H'~~I";_'''r "~::.

to broadcast industry employment. As a result the FCC's EEO rule should be modified to keep pace

with such cbaDges.

E. SCQIIO of1bc PmJx-I fmrqligp

Stations which benefit from the exceptions described above should only be required to file

the first page ofForm 395-8 and Form 396-A, and the first two pages ofFonn 396, certifying that

they qualify for an exemption. The qualifying stations would otherwise be exempt for BED

ItpJrting and record keeping requirements, just like stations, under the current rule, with less tban

five employees.

The ex1aIIion ofrelief to this class ofItIItionswill not have a detrimcDtal effect on the BEO

MqtJiremaJt itIcIf. AU broedrMt alldiODS will still be~ to comply with Title vn oftbc Civil

Riabts Act of1964. In additi~they would still be requited to (1) maintain an £EO program; (2)

," hj.._ that progrIDl to job Ilpp1iCants and existing empIoyeea; (3) use minority OrpniDtiOns,

-11-
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meetia, educa1ioDa1 iDltitutiODS aad other potential sources ofminority and female applicants when

they are fi:uittUl and as oftm as pnctic8Ily possible; (4) evaluate employment profile and job

tumoverapinst the availability ofmiDority employees in the stations'recrui1ment area; and (5) offer

pmmotions ofqualified minorities in aDODdiscrimiJuIt fashion.

In the event of a cba1IeDge on EBO grounds of a qualifying station's license renewal

application, the licensee will still have the opportunity to defend itself by providing a narrative

deICIiption ofits IeClUi1meDt efforts BDd supplying whatever supporting data and information they

elect to maintain. Under this approach. the CODimiSsionwoUfcf&jirobiDiteafiOiiitaldDg'8dvme ....

action against an exempt licensee because of a lack of REO records. The Commission could,

however, require the licensee to keep such records on a case by case basis utile licensee's showing

in respoase to an BEO challenge was not adequate.

IV. DIE pROPOSBD FOIFEInJRE PQLICY SHOULD BB REJECTED

A. The Policy wm Exawbate Undue Emphasis 011

"'Wtina tIMN-ImIi'"
In its 1987 revisions to its BEO rules, the U.S. Department of Justice and the Anti-

Defamation League of B'nai B'Rth proposed adding a statement that no broadcaster shall be

cJetennjned to have violated the EEO requimnents on the basis ofits failure to attain any specified

st.Idstica1 measure.' The FCC rejected 1his recommeadatioD, stating that its guidelines should not

be intapeted 88 quotas. NODdheIss, the FCC's lH'JWly proposed forfeiture guideliDes provide that

• S12,5OO 1DrfeituR; Bhall be assellCd apjDst a liccmec which fails to attract adequate numbers of

7 sa In n; AmmdnwJt of,,",,+-- EEOBu. 63 R8d.Reg. 2d (P&F) 220 (1987).

-12-



07/11/96 THU 14:00 FAX 9197430225 BROOKS PIERCE 1aJ017

miDority and female Ippliamts or hUes "for at least 66% ofall vacancies during the license term."

The vaIu8tion ofa forfeiture by a precise numerical mCllSlR creates a de facto quota requirement.

If these guidelines arc adopted, every licensee will judge the success of its BRO program by

Lefeaeuce to1heFCCs IlUIlUlric guidelines. Such aresult is contnuy to the FCC's repeated Ratements

that its policies should DOt be iJlteip:eted u quotas.

The proposed forfeiture policy wiD cxacerbIte the worst features ofthc current FCC EEO

rule. It will put even IIlOI'e emphasis on "gettina the right numbers" in referral, applicant and

interviewpools, without COIlSideration ofreal-life faCtors such utilequaIific8tioils oftile.candidate,

the need to fill a position rapidly, aDd resource coustraints on small and medium sized broadcasters.

B. 1)0Pmax-' Policy Is UnemopteNy Vaauc ,.

Under dte proposed policy, a base forfei~ of $12,500 win be imposed for "[t]ailute to

teCOUIIt for at least 66% ofaU V8C8DCies during the period under review so as to attract an adequate

pool ofminority and female applicants."' It appears that the proposed base forfcitlR is premised

on two findings: (I) that the licensee failed to recruit for at least 66% ofaD vacancies, and (2) that

the licensee did not attnct an "adequate" pool ofminority and female applicants. This language is

''"''CCA'PtBbly vaauc and is insufticicnt to give R:IIIOIJBble broadcasters notice ofwhat conduct will

1eId to the imposition ofa peaalty.

First, it is unclear whether a bIIIe forfeiture requhes both a failwe to recruit for 66% ofall

V¥aDCies aDd a failure to attract III "adequIIe" pool ofminority and female appliclDts. It may be

that a liceDsce recruits for t00% ofaU vacancies but nonetheless fails to obcain an "adequate" pool

• NPRM '39.
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-ofminority and female applicats. Convc:nely, it may be the case but a licensee fails to "recruit"

for lIlY vacancies but nonedIeless obtains an "adequate" pool ofapplicants. In either instance, it is

impoaible to blow whether a forfeiture wiD be imposed.

LibwiIe, the term "adequIte pool" is left undefined. It is impossible to know whether this

refers to all pools takra totedIer or whclcher a siDaIe instance offailure to attract an "adequate pool"

will subject a station to a fine. Without a definition, spin, broadcasters have no way ofknowing

whether or not they may be subject toa $12JSOO fine.-This-isparticu1arlyunacccptable if·itis-the---------------­

cue that a single failure to obtain an "adequate poor"is a vioIaiiOii-of~ policy.' . "

In addition, the proposed policy indicates that evidence ofa violation subject to a $12,500

forfeiture includes inadequate record keeping and/or~·se1f~em.'J\g~ 'tile'pOlicy

is unclear whether these are, in fact, separate and independent grounds for the imposition of a

$12,500 fine or whether they are simply evidence ofa sepaaate violation.

These defiDitional uncertainties point to largerproblems created by the proposed policy. As

proposed. the forfeiture policy is unacceptably vague. Ifthe policy was modified to provide more

specific (od workable) standards, however, the policy would amount to an unconstitutional quota.
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V. THE FCC'S AFFIRMAnvE ArnON POlley MUST BB REVIEWED
FOR. CONsnnFnONALlTY IN LIGHT OF nm SUPREME COURT'S
DBCJIION IN ADAIWm

NCAB aad VAB reapectfuIIy do not agree with the Commission's conclusion that the

Supnme Courts decision inAdesd has no application to the FCC's 000 PfOIl'8IIL9 The cunent

embodime.nt oftile FCCs BEO rule is much more than an "efforts based" program. The rule, in its

arforcemcnt, contains explicit hiring aod recruitment tarpts which are, in fact. race-based.

'I'bme can be no question that the~~~~ ~f!1s_~~~_~_~~. .__. _

with an evaluation of compliaoce with numeric standards. For cxaniple, in ~ 1994 renewal case

involving a petition to deny based on alleged EEO violations [Ooldm Pmpjre 8znedepsti0 a

Cgnppy. 9 FCC Red 6110 (1992)]. the FCC imposed sanctions onthe licensee, despite finding that

the licensee bad "oonsista1tly recrui1ed, iDterviewed and hired minorities." because the licensee did

not hire a HispaDic among its 17 hires and bad "failed to modify its recruitment efforts to attract

qualified Hispaic applicants." The FCC imposed saDCtions without any finding or consideration

of the qualifications of the minorities which were rejected by the licensee. Indeed such a

CODSidcntion would appear too subjective for the FCC's consideration. The result is that the FCC

must focus on numbers, because this is the only objective measurement vehicle.

The United S1ate& Supreme Court's decision inAdmnd Cgpatmstog. lac. y. Pp 63

U.SL.W.4523 (U.S. June 12. 1995) casts serious doubt on the CODStitutionality ofthe FCC's EEO

program as currently fashioned and enforced. In Aderepd the Supreme Court held that strict

scrutiny is the appropriate standard of review far feder8l aftirm8tive' actiOn programs which use

t S.NPRM, at115.
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:racial orethnic cIa8ficItioDs as the buis for decision-making. Applying the strict scrutiny rcquUed

by Adrmd governmental clusification systems based on race not only must advance a

"tompeDing" SOVdiUilfilbil iDfeJcst but must a1Jo be "narrowly 1ailored" to achieve that purpose.

Tbe FCCs FBO policies are undeniably an affirmative action program within the meaning

of Adpapd The FCCs policies go far beyond mere encouragement of minority hiring and

prOhibition ofdiscrimination. The FCC biles lieeDIe teneWal decisions on BEO data. Licensee's

lie required to keep detailed rcconts asa SubsmDtive.component ofits.EEOobliptio.ns.L.Li~_. . ,__

are effectively required to comply with numeric "guidelines" for minority hires. Because these

requirements, taken together, constitute an aftiDnative action program, upon which the government

bases significant decisions, the FCC's EEO policies must be ,evaluated under the strict scrutiny

staDdanI set forth in Ads.;'.

In a Memonmdum to 0e0era1 Counsels of federal regulatory agencies, the Depeabneiit of

Justice bas identified the factorI that typically make up the "narrowly tailored" test:

(I) whether the aovamneDt considered race-neutra1 alternatives before resorting to race­
conscious action;

(2) the scope of the Ifti:nDmve adion prosram, and. whether there is a waiver
mechanism that facilitates the D8Il'OWing ofthe program's scope;

(3) the manner in which race is~ i&.,' WbetbCi race is a: fiicfOt·in dderminiDg
elipbility for a progmm, or whether race is just one factor in the decision-makiDg
process;

(4) the cootpel_ofEY llUIIlerical18rget to the IIUIIlber ofqualified minorities in the
relewnt sedor or iDduItry;

(5) the duration of the program aDd whether it is subject to periodic review;

(6) the degree and type ofburdcn CIl1UIICd by the propam.
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DOIMemo, at 19 (June 28, 1995).

BROOKS PIERCE @021

The initial justification for the PCC's EEO propm was to prevent licensee's from

diIcrimiDstiDg against minority applicants. .Sal Nm-Dim;rimjpetjon in EmPloyment Practigos.. 13

FCC 2d 166, 169-110 (1961). While 1his is a "compelling" govermnenta1 purpose, examination of

die factors enumcratecI in the DOJ Memo show that the FCC's BEO program is not "narrowly

tlUored" to achieve that purpoae. BecauIe racial classificatiOllS are the raiallmm ofthe FCC's

current BEO propam they Il'e constitutioually suspect UDder Atlepd. The FCC's BEO rules in
"'." .. ~.-. _"" 0'_ '·_·M_'_. """••_. ---------------- ._4 .+. ~

essence require broIdcut stations to maintain a specific level ofminority employment. Stations

which fall outside the FCC's statistical processing guidelines are required to provide extensive

information and may ultimately be fined, even withoutany allegation ofintentional discrimination. .

To the extmt that tbepurpose of the FCC's EEO program is ''to ensure that its licensees'

progmmming fairly reflects the tastes and viewpoints ofminority groups" (NOJl:I)jpjmjnatjm in

fsIomcgt pree;tjms 60 FCC 2d 226, 229 (1976), this, standing alone, is an impetmissible

govermnenta1 pmpose. The Supnme Court bas hekt that, where aftinnativc action is used to foster

racial and ethnic diversity, the govenunent must seek. some further objective beyond the mere

achievement ofdivenity itself. B.,.. oftbe Uniymity ofCaliforpia y. Beklce, 438 U.S. 265

(1978). SKilia OOJ Memo at 16. MoreoV«, the mere under representation of minorities in a

perticular industry when compRCl to general population statistics is an iDsufticlent predicate for

atfinnative action. CkY ofljc;Jpngnd y. LA. Cmneop Co.. 488 U.S. 469, 501 (1989).

1.'here11M bem DOjUltiftc:ltjon for the evolution ofttle"FCCs EBO rule. In fact, it has been
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wbethcr the £EO requirements are nmowly tailored to achieve a compelling goal. Because there

is no factual foundation for any oftbese conclusions. the FCC must undertake a searching

examiDation ofits current policies.

It should be made clear in no uacertIIin terms that the Associatious are committed to equal

rights and eqUlll employment opportunities for women and minorities. Nonetheless, quotas are

UDCODItitutional, lIS are my stBDdards which create dI fIm&l quotas.

VI. CONCLUSION

For the mISOIIS CXJBe:ssei heaan, NCAB BDd VAD believe that the Commission's BEO role

is ripe for substan1ial revision. The current record keeping obligations imposed by the rule are

iDoRtiDateIy burdenIome on smaller broadcasters. The experience ofsuch broadcasters is that any

benefits from 1he record keeping requin':menm are greatly outweighed by its detriments.

AccordinglY. smaller broadcasters should be afforded relieffrom these requitements. Additionally.

the Associations believe that i11tcrnship and training prognuns are a solid way to promote minority

interest and involvement in the broadcast industly. The Associations propose that the FCC make

it possible for all participating broadcasters to opt out ofthe FCC record keeping requirements by

their perticipetion in projects which offer tangible, real world benefits to minorities and women.
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